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 “Mr. Speaker, I am happy to reaffirm that ‘Dumsor’ is history, and we are 

determined to ensure that it remains that way. However, we are facing serious 

challenges in the energy sector that pose grave financial risks to the whole 

economy. At the heart of these challenges are the obnoxious take-or-pay 

contracts signed by the NDC, which obligate us to pay for capacity we do not 

need.” 

“We must urgently address these challenges to protect the hard-earned 

economic gains we have made in the past two-and-a-half years and continue 

with our economic growth and jobs agenda to improve the lives of Ghanaians. 

This Supplementary Budget therefore proposes a number of bold measures to 

confront the issues to ensure that the energy sector delivers the services required 

by Ghanaians, while maintaining financial viability.” 

These statements were made by Ghana’s Finance Minister Mr. Ken Ofori Atta on 

Monday, 29th July 2019, when he presented the 2019 mid-year budget review 

speech to the Parliament of Ghana.  

He explained that Ghana pays the independent power producers (IPPs) for 

power they generate for the country including those not consumed under a 

“take-or-pay” (ToP) agreement. Indicating government will from August 1, 2019 

only pay IPPs for power the country actually consumes. According to Mr. Ken 

Ofori-Atta, “all take-or-pay contracts will be renegotiated to convert to “take-

and-pay” (TaP) for both Power Purchase Agreements (PPAs) and Gas Supply 

Agreements (GSAs). 

According to the Minister, on average less than 40 percent of the contracted 

take-or-pay capacity is actually used, with the country paying over half a billion 

U.S. dollars annually for excess power generation capacity.  

Paying close to $500 million per annum for excess power not utilize may contribute 

to the challenges in the energy sector that pose financial risks to the economy as 

a whole. But one cannot say that at the heart of the energy sector challenges 

are the obnoxious take-or-pay contracts signed in the past, because other very 

important factors have also contributed greatly to the shooting up the energy 

sector debt portfolio from a little over $2 billion in January 2017 to over $4 billion 

by mid-2019.  



However, it is not out of place for government to consider negotiating or re-

calibrating the existing PPAs, as it explores all relevant avenues to deal with the 

rising energy sector debt. What is most important is ‘how well government 

explores the PPAs option without an undesirable costs to the country.”  

  

Take-or-Pay Contract (Clause) 

Over the past years, diverse guarantee instruments have been cultivated to deal 

with various types of risk embedded in projects. Among the contractual 

arrangements that is able to allocate risks during the operating period take-or-

pay, throughput, and contracts are perhaps the most commonly applied (Razavi, 

1996). In a large scale energy project, the most familiar type of off-take contract 

is the take-or-pay contract. It is a form of contract that widely recognized by 

lenders, and it is often the most important method by which a seller secures the 

large external debt financing on limited recourse terms that energy projects 

typically require (Rogers and White, 2013). The predictability of revenue flows from 

the project minimizes the lender’s worry over potential risk of non-payment of the 

project debt. This factor strongly influences the lender’s judgment in respect of 

the bankability (i.e. acceptance) of the project structure (Vinter, 1994). 

Kaiser and Tumma (2004) explains take-or-pay contract as an agreement 

between a purchaser and a seller that require the purchaser to either pay for or 

take delivery of a pre-specified quantity of a commodity or service at a price at 

specific time intervals (“take”) or pay for the same quantity without taking delivery 

(“pay”).  

A well-structured take-or-pay contract offers the seller with an assured revenue 

flow that provides sufficient return on the significant project capital investment 

and risks to which it is exposed. Typically, a seller is concerned with two 

fundamental risks: market demand risk and price risk. A take-or-pay contract 

places the risk of deteriorating market conditions on the buyer by requiring it to 

always be responsible for the payment for a minimum purchase commitment 

(sometimes referred to as volume risk shifting), leaving the seller with only the 

market price risks to manage, which in some cases may be hedged (Rogers and 

White, 2013). 

Take-or-pay contracts are prevalent in the natural gas industry and electric utility 

coal contract. It have been used by petroleum coke producers, aluminum 

company calination facilities, municipalities and waste incineration facilities 

(Kaiser and Tumma, 2004). In Japan, almost all liquefied natural gas (LNG) is 



imported under long-term contracts with a take-or-pay clause, although buyers 

assume considerable risk under such a clause. On the one hand, the government 

has accepted take-or-pay because it secures a stable supply of LNG, but on the 

other hand, it has tried to scrap take-or-pay in order to reduce buyers’ risk 

(Namikawa, 2003). 

 

Reactions from CIPBiD 

Already the Chamber of Independent Power Producers and Bulk Distributors 

(CIPDiB-Ghana) is reacting to government’s announcement to re-calibrate 

existing PPAs. Although it has expressed its commitment to assist all parties in 

creating a framework for the power sector that allows the continuation of private 

sector involvement in the delivery of electricity to Ghana at less cost, it bemoans 

the situation when some consider it the “right thing” to blame a “take-or-pay” 

contract or blame the private sector who are the other side to those contracts. 

The chamber see that as wrong and a mistake.  

In a Press Release it suggest that “that will, at best, waste time and lead to an 

erosion of confidence in Ghana, but at worst could lead to termination of the 

contracts with a vast termination sum being required to be paid by Ghana”. 

According to the body, “what Government should now do was to act reasonably 

and, voice its concerns with certain issues and payment terms, but also listen – to 

the other side, to advisors, to supporting agencies; to ensure that the resulting 

path chosen was considered properly in a measured way.” 

 

Whilst sympathetic to Government, the CIPBiD statement said, concerns about 

the energy sector and the macro-economic stability of the country, a unilateral 

recalibration of the PPAs by the Government of Ghana and Electricity Company 

of Ghana (GoG/ECG) was not the way to address the concerns and would be 

tantamount to a breach and/or repudiation of those agreements. 

The Chamber by its statement, points places across Africa like Nigeria, Cote 

d’Ivoire, South Africa, Kenya, Tanzania, Uganda, Zambia and across Asia / South 

America where the same sort of take-or-pay is in place in many IPPs. 

 

According to the Chamber, “it is not right for Government to demonize what a 

'take or pay' contract is, nor portray the other side to those contracts as bad 

people or bad companies,” the statement added. It adds that “the nature of a 

“take-or-pay” arrangement is not, in itself, at all wrong. What always needs to be 

considered is which power projects are entered into by a state-owned off-taker 



on such a take-or-pay basis, what the tariff is for the project and how risks in the 

project are allocated”. 

The statement said the Chamber would welcome the approach by the 

Government for a collaborative consultation process to address the challenges 

in the energy sector, which are not the making of IPPs and Gas Producers. 

 

Avoiding Costs 

Reviewing and renegotiating contracts could assist in achieving significant 

financial savings both in the short and long-term (PwC, 2010) especially when 

market forces changes. However, one must to be careful not attract any 

unnecessary cost because the service supplier is under no obligation to concede 

to you the buyer. Because you are essentially asking them for a favor, your 

approach must be more calculated, admitting your mistake and using the 

partnership as a bargaining to start discussions about restructuring the contract 

so that your rate comes more in-line with current market conditions. 

There could be financial or reputational damages if the process is poorly handled. 

In the instance where government would attempt to unilaterally recalibrate the 

PPAs, which would be tantamount to a breach and/or repudiation of those 

agreements; and cost awaits the state in the form of judgement debt, 

reputational damage, and sabotages et cetera. The CIPDIB–Ghana have 

already welcome Government’s approach for a collaborative consultation 

process to address the challenges in the energy sector, and warning against any 

unilateral recalibration 

The country may end up paying for more if government’s intention is to extend 

the contract period and seek for a reduction in the current capacity charges in 

a bid to recalibrate the take-or-pay clause. The issues that characterized the re-

negotiated agreement between the GoG and the Africa & Middle East 

Resources Investment Group (AMERI Energy) leading to the sacking of Energy 

Minister Boakye Agyarko, at least exist to guide the country. 

For fear of financial damages (judgement debt etc.), the Africa Center for Energy 

Policy (ACEP) have also advised the Government of Ghana to focus on 

addressing the excess power generated and not renegotiating the take-or-pay 

agreements with the producers. ACEP is of the view that the sector’s real 

challenge is the reckless signing of power agreements which must be addressed, 

and not the take-or-pay clause in the existing contract. 
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